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February20, 2004

VIA ELECTRONICFILING

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,WC DocketNo. 03-228,Section272(b)(1.)’sOperate
IndependentlyRequirementfor Section272 Affiliates

DearMs. Dortch:

On Thursday,February19,2004,AryehFriedmanandtheundersigned,
representingAT&T, andRichardKlingler ofSidleyAustin BrownandWood,also
representingAT&T, metwith JohnStanley,JeffreyDygertandDebraWeinerofthe
Office oftheGeneralCounselandCliristiShëwmanof theWireline Competition
Bureau’sCompetitionPolicy Division. Thepurposeofthemeetingwasto reviewthe
legalframeworkandanalysisunderlyingAT&T’s commentsin theabove-captioned
proceeding.Theattachedoutlinesummarizesour discussion.

Consistentwith Section1.1206oftheCommission’srules,Jamfiling one
electroniccopyof this noticeandrequestthat you placeit in therecotdoftheabove-
captionedproceeding.

Sincerely,

ATTACHMENT

cc: J.Dygert
B. OlsOn
C. Shewman

• P. Silberthau
•J. Stanley
D. Weiner



I. SECTION272 PRECLUDESABANDONING THE OI&M SHARING PROHIBITION.

Theinquiry requiredby Chevron-- whetherCongresshas“spokento theprecisequestionat
issue”orprecludedanagencydeterminationasunreasonable-- restsonthelanguage,structure,
legislativehistory,andpurposeofthestatutoryprovisionatissue. See,e.g.,4SCENTv.k’CC,
235 F.3d62 (D.C. Cir. 2001);BellAtlantic Tel. Cos. v. FCC, 131 F.3d.1044(D.C. Cir. 1997).

1 Statutorylanguage “Textualanalysisis a languagegameplayedona field knownas
‘context,”BellAtlantic, 131 F•.3dat 1047. • S •

• Certaincompetitiveactivitiesof BOCssubjectto § 251(c) areto be undertakenthrough“one5
-

ormoreaffiliatesthat ... areseparatefrOm anyoperatingcompany,” with “[t]heseparate
affiliate requiredby this se.ction. . . [outlining requirements].”§ § 272(a)(1),(b). • •

Theseparateaffiliate “shall operateindependentlyfromtheBell operatingcompany.”•
§ 272(b)(1). • • • • • : •

• Abandoningtheoperating,installation,andmaintenance(“OI&M”) sharingrestri~tiofl
• wouldpermit “dependent”(ratherthan“independent”)and“integrated”(ratherthan •

“separate”)“operat[ion]” ofthenetwork,thecorefunctionthat definesthe“Bell operating
company.” • • • • • • • • • • •

andmonopolyservices.

. Thecommissionderivedthe OI&M andjoint ownershiprulesfrom aplain readingofthe
“operateindependently”requirementanddeterminedthat OI&M. sharingwasprecludedby
thestatutorylanguage. • •

• “[O]perationalindependence’... barsaBOC orany BOC affiliate,otherthanthe
section272 affiliate itself, from performingoperating,installation,andmaintenance
functionsassociatedwith thefacilities thatthe section272 affiliate ownsor leases
.“ First ReportandOrder,ImplementationoftheNon-AccountingSafeguardsof
Sections271 and•272,13FCCRcd. 11230, ¶ 158 (1996)(subheaded:“Defining
‘OperatingIndependently”) S S

• • Section272(b)(1) requiresdeterminationofwhetheraBOC is “integratingits local
exchangeandexchangeaccessoperationswith its section272 affiliates activitiesto
suchanextentthat theaffiliate couldnotreasonablybe foundto be operating
independently,asrequiredby thestatute.” Id.

AT&T Corp.

• •. WC DocketNo~03-228 - • •

Section272(b)(l)’sQperateIndependentlyRequirementfor Section272 Affiliates •

• Thecontextof“separateaffiliate” and“operateindep~ndent1y”is thehistoryofregulationof
theBOCs’ marketpower,from theMFJ to theCommission’svariousseparateaffiliate

•requirements,designedto limit discriminationandcostmisallocation especiallyas •: ••

undertakenthroughcontrolandeffectiveintegrationofthenetworksprovidingcompetitive

• i
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• • S • Section272(b)(l)’~QperateIndependentlyRequirementfor Section272 Affiliates - •. - - S - • • •

• “In thesecircumstances,ourobligationis to interpretthelanguageofsection
272(b)(1)in amannerconsistentwith its purpose,which is to ensuretheoperational
independenceofa section272 affiliate from its affiliatedBOC” Id ¶ 165

• “[W]ere weto concludethat theBOCswerepermittedto provideinterLATA services
onanintegratedbasis,it is hardto understandwhy Congresswould chooseto require
thataseparateaffiliate ‘operateindependently’oftheBOC,ormoreimportantly,why
it would chooseto requirea separateaffiliate at all” SecondOrderon
Reconsideration,ImplementationoftheNon-AccountingSafeguardsofSections271
and272,12 FCCRcd 8653, ¶ 47 (1997)

• “{T]he Commissionconcludedthatthe“operateindependently”languageofsection
272(b)(1)imposesrequirementson section272 separateaffiliatesbeyondthose
detailedin sections272(b)(2)-(5) TheCommission’sOI&M ruleswereadoptedto
givemeaningto the ‘operateindependently’requirement”Order,Petition ofVerizon
for Forbearancefrom theProhibition ofSharingOperating, Installationand
MaintenanceFunctions,CC DocketNo 96-149,¶ 8 (Nov 4, 2003) F

2 Statutorystructure

• “Operateindependently”is anaspectofparticularrequirementsestablishingwhatconstitutes
a“separateaffiliate” Compare§ 272(b)with §~272(b)(1)-(5)

• “Operateindependently”in § 27l(b)(1) is one ofseveralparticularcomponentsofthe
“separateaffiliate” requirement,anddistinctmeaningmustbegivento eachparticular
requirementimposedby Congress

• § § 271(b)(2)-(5)couldexhausttheseparateaffiliate requirementsonly if those
provisionswereelaborating“operateindependently”(ratherthan“separateaffiliate”)

• or if § 272(b)(1)hadbeenomitted.- S - S • -• S

• In theNon-AccountingSafeguardsOrder (~J156), theCommissionreacheda similar • S -

- conclusionthat Congressmusthaveintended§ 272(b)(1)to imposeseparateand
• distinct requirements-by structuring§ 272(b)(1)asaseparateprovision. - -• -.: •

• § 272(b)(1)’sadditionalpurposes(apartfrom independentoperation),related-topreventing
monopolists’discriminatoryconductandcostmisallocation,areconfirmedby-that -

provision’s inclusionamOng§ 272’sotherprovisionsaddressingtheserisks. See§~ -

272(a)(1),272(b)(2)-(5),272(c)-(e).

• Thestatute’spreclusionofthe Commissionfrom forbearingfrom applyingthe§ 271(b)(1)
requirementsconfirmsthatthe statuteprecludestheCommission-from reachingthesame
resultthroughastatutoryconstructionat oddswith thesection’stextandstructure.
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• SeeASCENTv.FCC, 235 F.3dat 666-68.

• DissentingStatementofCommissionerAbernathy,Petition ofVerizonfor
- - Forbearancefrom theProhibition ofSharingOperating, Installation,and

- MaintenanceFunctions,FCC03-271 -(Nov. 4,2003)(“I find it anomalous,to-saythe
- least,thatat thesametimetheCommission-finds the OI&M ruleto be arequirement

ofthe statute,it is willing to adoptacompanionNPRMthatexpressesawillingness
to considereliminationofthisveryrule. If themajority is-correctthattheOI&M rule
is arequirementoftheCommunicationsAct, thenhowcanwesimultaneously
proposeto do awaywith it marulemaking?”). - - - -

3. Legislativepurposeandhistory. - - - -

• The-legislativehistoryof § § 271-72confirmsthat separate-affiliate requirementswere -

directedto preventingtheanticompetitivehannsthattheMFJ (andthe Commission’s -

separateaffiliate requirements)weredesignedto eliminate:abuseofmarketpower
manifestedin discrimination,especiallythroughmanipulationofcontroloverthenetwork, -

andcostmisallocation.As shownin thatlegislativehistory,Congressembracedboththe
theorythatBOC marketpowermanifesteditself in discriminatorynetworkabusesand
misallocationofcosts,aswell astheneedfor abarrierto integratednetworkopcration.

• Discriminatoryoperationofthenetworkto disadvantagenon-affiliatedJXCs—

- throughanticompetitive,integratedoperation,installationandmaintenance,aswell as
design-- wasaprincipal componentoftheDOJ’scaseagainsttheBell System-and, in
that context,wasviewedasso severeananticompetitiverisk asto requirecomplete

- divestitureoftheentityprovidinginterexchangeservices.The § 272restrictions
(uponsatisfactionof§ 271)were-viewçdasarelaxationofcompleteseparationbut
addressedthesamerisks. - - - -

• CompareSBCBriefinASC!ENTv.FCC,No. 99-1441(marketpowerabuserationale
- ledto § 272’srestrictionsandSBC/Ameritechmergerconditions). -

• Congresscanbepresumedto legislate,andto usetheterm“separateaffiliate,” againstthe
backdropoftheCommission’spre-1996separateaffiliate requirementsandorders-.- -

• TheCommissionhaseloquentlysummarizedandembracedthis understandingofthe
- purposesofthe 1996Act and§ 272 in particular. - -

- • “[A] baron theintegrationofaBOC’s local facilities andtheadditionalBOC
facilitiesnecessaryto providecompetitive servicessuchasinterLATA serviceshas
alwaysbeenunderstoodby courtsandagencies,andthelawyersandeconomists
arguingbeforethem,asthesinequanonofa separateaffiliate requirement,andwe -

presumethat Congresschoseto imposea separateaffiliate requirementin section-272
with that long-heldcommonunderstandingin mind.” SecondOrderon
Reconsideration,ImplementationoftheNon-AccountingSafeguardsin Sections271
and272, 12 FCCRcd.8653,¶ 50 (1997). -
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• Seeid ¶~f47-49(extensivediscussionofrisksof anticompetitiveabuseofBOClocal
facilities, especiallydiscriminationandcostmisallocation,requiringseparation
betweencompetitiveandmonopolyfacilities andtheiroperation,asthebasisfor
Congress’draftingof § 272)

4 RBOCStatutoryConstructionArguments

• QwestandSBCclaimthattherequirementsof§~272(b)(2)-(5)adequatelydefinewhat

Congress requiredofa“separateaffiliate”

• Congressis presumedto conveymeaningthroughstatutoryterms,but the RBOCs’argumentswould render§ 272(b)(1)anullity

• “[O]perateindependently”particularlycannotbeanullity whenappliedto issuesof
theintegrated“operation”ofkeynetworkcomponentswhich historicallyservedas
themechanismfor monopolyabuses L

• Qwestclaimsthat, in commonbusmessusage,companiesoutsourcemanyinputswithout
beingthought“dependent”ontheirsupplierorotherthan“independent”

• Qwest’s argumententirely ignoresthat contextofthe“operateindependently”
requirementimplementationofthewell-understoodandlongstandingseparate
affiliate requirementasappliedto amonopolistthatfully ownsacompetitorof
companiesdependenton themonopolist’sfacilities andservice

• Qwest’sargumentprovidesno meamngto § 272(b)(1)

• Qwest’-sargumentfails on its ownnon-contextualterms. A companythatoutsources- - - - 5 - -

an importantinput is, in commonbusinessunderstanding,“dependent”on the
supplierofthat service And if thesupplierownedorcontrolledthe companyto

- - - which it. providedservice,thatsubsidiarywouldnot, in commonbusiness- - -:
understanding,besaidto be “operatingindependently”to providetheservice

- resultingfrom thatinput. - - - - - - - - - - - - - - -

AT&T Corp.
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- II. “BALANCING” POLICY CONCERNSCANNOT JUSTIFY ABANDONING THE

— - -- - — - - - - OI&M SHARING PROHIBITION - - - - - - - - •~ -

- - • - - The-RBOCsargueandtheNPRM suggeststhattheOI&M prohibitioncanbe resolvedby a
- - - - - - simplebalancingofpolicy concernsrelatedto thecosts-and-benefitsofthe-prohibition, -

- - - - - - - unrelatedto thecongressionaljudgmentofcostsandbenefitsunderlying§ 271 itself. -

- - - - • -“Therefore,weseekcommentonwhetherthepotentialsavingsto begainedby BOC- -

- -- - -- operationsandthepotentialfor increasediflterLATA co~petitionoutweighsany
- - - - - - benefitsfrom continuingto applytheOI&M sharingprohibition.” Noticeof -

- - - -ProposedRulemaking,Section272(b)(1) ‘s”OperateIndependently”Requirementfor - - -

-- - - - - Section272Affiliates,FCC03-272,¶9(Nov.4, 2003); id. at ¶7 (“We seekcomment
- - - - - - - - - -- - -onwhetherthecostdatasuggestthatthecostsOf the-OI&-M sharingprohibition - - -

- - - - - - - outweighthebenefits~”). - - - - - - - - - - - - - - -

- - - - - - - - - - TheChevroninquiry is designedto determinewhether-theagencyhasany discretionto - - - -

-- - - - - - -- - resolve-an issuethroughpolicy determinations(step1) and,if,so, thepermissiblescopeof- -

- - - whatmaybedeterminedby policy determinations,ratherthanlimited by Congressional -

- - - - determinations(step2). - - - - - - - -

-- - - -- - - - • “[S}tep two inqui-ry dependson thenatureand-extentoftheambiguityidentifiedin
- - - - step1.”• Bell-Atlantic, 1-31 F.3dat 1049(quotationomitted) - - -

- - -- - - • - Here,whetherthe OI&M issue-is resolvedas.a. Chevronstep1 or- step2 determination,it is -

clear thatCongressprecludedaninterpretationthat wouldhaveaseparate-affiliate“operate -

- -- - -- - - - independently”whenthe controlling-monopolist“operated”theaffiliate’s network(or - -

- - - - - - providedotherserviôe-amountingto operationorcontrol)~ - - -

- - - - - - -s TheCommissionin evaluatingthe“costs” oftheOI&M prohibition,andthusofthe -

- - - “operateindependently”requirement,is purportingto evaluateasa“policy” concern
- - - - - - amatter-thatCongresshasalreadyresolved. - - - - - - -

• Thatis, thereis no “ambiguity” committedto theagencythatpermitsnegationofthe -

“operateindependently”requirement— eitherby deemingit anullity or by concluding
thatthe“costs” of independentoperationoutweighthebenefits. -

AT&T Corp.
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III THE COMMISSION’S PRIOR DETERMINATIONS FURTHER CONSTRAINTHE
COMMISSION’S ABILITY TO ABANDON THE OI&M PROHIBITION

• As ageneralmatter,anagencycanrevisit andrebalancepolicy determinationsaslongasit

(i) actswithin theCongressionalgrantof delegationcreatedby statutoryambiguityand(ii)

clearlyexplainsandjustifies thebasisfor departingfrom priordeterminationsSee,e
Motor VehiclesManufAss‘n v StateFarmMutualAutomobileIns Co , 463 U S 29 (1983)

• As canvassedabove,theCommissionhasalreadyessentiallyconcludedthatthestatute
requirestheOI&M andjoint ownershipprohibitions

• TheNPRM(at¶ 4) notesthattheNon-AccountingSafeguardsOrder recognizedthat
cost/benefitanalysiscouldrequiretheCommissionto forgocertainrestnctionsand
suggestedthat such“balancing” couldextendto theOI&M sharingprohibition This
is anoverreadingoftheNon-AccountingSafeguardsOrder In thecitedparagraph
andin thenextparagraph(~J~f167-68),the Commissionacknowledged“the inherent
tensionbetweenthe‘operateindependently’requirementandallowingmtegrationof
services”andappliedthebalancingtestonly to permit certainsharing that“we read
section272(b)(l)not to preclude”— asopposedto theOI&M sharingandjoint
ownershipprohibitionswhich theCommissionhadjust foundto lie at thecoreof §
272(b)(1)‘s requirement

• TheCommissionhasalong historyofactingon the basisthat aBOC’s ability andincentive
to abuseits marketpowerrequiresrigorousstructuralseparationrequirements,andhas
otherwiseembracedthetheoryandpracticalobservationsleadingto theOI&M sharing

- prohibition. - - - - - - - . - - - - • -- - - - - - - - - - - -, - - - - -

• SeeComputerII andBOCSeparationsOrders(addressedin Ex parteofAT&T
Corp, VerizonPetitionfor Forbearancefrom theProhibitionon SharingOperating,

- Installation,andMaintenanceFunctions,at 5-8,CC DocketNo. 96-149(July 9, - - - - -- --

- 2003)). - - - - -- - : :

• TheCommissionwould find it exceptionallydifficult to reconciletheseprior determinations-

- with anorderthat(i) resolvedtheOI&M issueas-a-matterofcost/benefitanalysisor (ii)-: - -

determinedthattheseparateaffiliate could“operateindependently”while havingits parent -

operate andotherwisecontrolits network - - - - -- - - -

• Evenif evidencecoulddisplaceCongress’sjudgmentofthepurposeof~272, the -

Commission’sprior determinationswould requiredefinitive evidentiarysupportfor
concludingthat discriminationandcostmisallocationrisksdo not requirethe OI&M and
joint ownershipbars. S -
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